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OPINION

JUDGVENT OF COURT OF APPEALS
AFFI RMVED. REI D, J.



These cases, which were consolidated on appeal,
arose from proceedi ngs on petitions for contenpt for failure
to make child support paynents in divorce cases. The issue
presented for review is whether a person charged with
violating Tenn. Code Ann. 8 36-5-104(a) (1991), for the
failure to conply with a child support order, is entitled to
ajury trial.* The judgnment of the Court of Appeals

responding to that issue in the affirmative is affirned.

Pursuant to a decree of divorce, Fred De Loach
Lat ham was ordered to nake certain child support paynents.
Subsequently, his fornmer wife, Susan Latham (Brown), was
awar ded a judgnent for arrearage and a wage assi gnnment issued
to Lathanis enployer. |In response to a petition for contenpt
seeking the inposition of a fine and incarceration, Latham
filed a third-party conpl ai nt agai nst his enpl oyer claimng
the support paynents had been deducted from his wages.

Lat ham al so made a notion that the contenpt proceedi ngs be
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el et oreter bbb vty (a) Any person
ordered to provide support and mai ntenance for a mnor child
or children, who fails to conply with the order or decree,
may, in the discretion of the court, be punished by
I nprisonment in the county workhouse or county jail for a
period not to exceed six (6) nonths.

(b) No arrest warrant shall issue for the violation of
any court order of support if such violation occurred during
a period of tinme in which the obligor was incarcerated in any
penal institution and was otherw se unable to conply wth the
or der.



tried before a jury. Simlarly, dint Mnroe Wal ker was
charged upon a petition for contenpt which sought his
i ncarceration pursuant to Tenn. Code Ann. § 36-5-104(a).

Wal ker al so noved for a jury trial

The trial courts denied the notions for a jury
trial. On interlocutory appeals granted by the Court of
Appeal s, that court reversed and held that a person charged
under Tenn. Code Ann. 8§ 36-5-104(a) is entitled to a jury

trial.

The Attorney Ceneral, who appeared as am cus
curiae in the Latham case and prosecuted the petition for
contenpt on behalf of the State in the Wal ker case, asserts
on behalf of the prosecution that the Court of Appeals erred
in holding the respondents are entitled to trial by jury.

The State insists that Tenn. Code Ann. 8§ 36-5-104(a) only
provi des sanctions for failure to obey a court order and does
not define a crimnal offense. It further insists that there

is noright to a jury trial in contenpt proceedings.

The respondents say the Court of Appeals reached
the right conclusion, that they are entitled to jury trials,
but contend that the Court of Appeals erred in basing its

decision on the finding that Section 36-5-104(a) is a



crimnal statute rather than a contenpt statute.

The decision of this Court is that Section 36-5-
104(a) defines a crimnal offense and the respondents are
entitled to jury trials. The statute states the essenti al
indicia of a crimnal offense. |Its violation is not declared
to be a contenpt as contenpl ated by Tenn. Code Ann. 8 29-9-
102 (1980). |Its stated purpose is not to conpel perfornmance
but to punish for non-performance by inprisonnent for a
definite period of tine. The |anguage of subsection (b),
"[n]o arrest warrant shall issue" under certain conditions,
i ndicates a crininal proceeding.? The penalty inposed,
I mprisonnment for a period of tinme not to exceed six nonths,
conforns with the definition of a m sdeneanor stated in Tenn.
Code Ann. 8§ 39-11-110 (1991), which provides, ". . . all
vi ol ations of |aw punishable by fine or confinenent for |ess
than one (I) year, or both, are denom nated m sdeneanors."”
The puni shnent aut horized far exceeds the $50 fine and ten
days i nprisonnment provided in Tenn. Code Ann. 88 29-9-102,
| 03, which are the sanctions traditionally utilized to

vindicate the authority of the courts. Therefore, the

’See Rule 4, Tenn. R Crim P.; Tenn. Code Ann. § 40-6-
201 et seq.. Section 40-6-201 defines an arrest warrant:

A warrant of arrest is an order, in witing,
stating the substance of the conplaint, directed to
a proper officer, signed by a magi strate, and
commandi ng the arrest of the defendant.



violation of Tenn. Code Ann. 8 36-5-104(a) is a crimnal
of fense, in a proceeding in which the respondent upon a
finding of guilty may be inprisoned for a definite period not

exceedi ng si x nonths.

The respondent is entitled to a jury trial on the

charge. 1In State v. Dusina, 764 S.W2d 766 (Tenn. 1989),

this Court found:

For violation of general crimnal
statutes, however, where a fine of nore
t han $50. 00 or any confinenent of the
accused may be inposed, the right to
jury trial under the Tennessee
constitution is well-established.

Id. at 768. In that case the Court, overruling a decision of
the Court of Crimnal Appeals adopting the federal definition

of a small offense, stated:

We respectfully disagree with the
Court of Crimnal Appeals, however, in
its decision in this case and in the
case of Robinson v. &aines, 725 S.W2d
692 (Tenn. Crim App. 1986) that a
"smal | of fense” under Tennessee | aw can
include a termof inprisonnment up to siXx
nmonths. |In the two cases the Court of
Crim nal Appeal s adopted the definition
of a small offense under the United
States Constitution as interpreted by
the United States Suprenme Court. This
definition includes offenses in which
there may not be a fine in excess of
$50.00 or a jail sentence of nore than




six nonths. |In such cases the United

St ates Suprene Court has held that there
is noright to a trial by jury under the
federal constitution.

The term "snmall offense" has
traditionally been defined in Tennessee
as one in which the puni shnent cannot
exceed a fine of $50.00 and which

carries no confinenent in a jail or
wor khouse.

Id. at 768 (citations omitted). For the purposes of these
cases, Tenn. Code Ann. 8 36-5-104(a) is a "general crimnal
statute.” Consequently, the decision of the Court of Appeals
hol di ng that the respondents are entitled to a jury trial is

affirned.

Pretermtted are the additional issues raised by
the respondents: the constitutional limtations on a court's
authority to punish for contenpt; the distinction between a
crimnal offense and a crimnal contenpt; the rel evance of
the Thirteenth Amendnent to the United States Constitution
and Article I, Section 33 of the Tennessee Constitution to
i ncarceration for any purposes other than punishnment for a
crime; and the practice of allow ng counsel for an interested

party (other than the State) to prosecute crimnal contenpts.

Costs are taxed against the State.



Rei d, J.

Concur:

Anderson, C. J., Drowota, Birch
and Wiite, JJ.



